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ABSTRACT:
RECEPTION AS A CONSTITUTIONAL AND LEGAL PHENOMENON

The article raises the question of understanding the concept of ,,reception” as one of the factors in the
development of constitutional and legal thought. Various opinions of scientists about the understanding of the
concept of ,,reception” and its influence on the formation of modern legal society were studied. In the course
of researching the topic, the author considered the issue of the concept of reception, the components and signs
of the researched process, the influence on the formation of the constitutional and legal idea and the
consequences of its influence for Ukraine.

Doctrinal interpretations of reception as a general legal and constitutional phenomenon are of a
debatable nature, which makes it possible to talk about the polysemanticity and heterogeneity of the
understanding of this legal category. That is why the study of the reception and determination of the doctrinal
definition of this constitutional and legal phenomenon is an urgent problem that has a range of both general
theoretical and praxeological research

Keywords: concept of reception, legal and constitutional phenomenon, European integration processes,
European Union.
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REZUMAT:
RECEPTIA CA FENOMEN CONSTITUTIONAL SI LEGAL

Articolul ridica problema intelegerii conceptului de ,,receptie” ca unul dintre factorii de dezvoltare a
gdndirii constitutionale si juridice. Au fost studiate diverse opinii ale oamenilor de stiinta despre intelegerea
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conceptului de ,receptie” si influenta acestuia asupra formdrii societdtii juridice moderne. In cursul
cercetarii temei, autorul a analizat problema conceptului de receptie, componentele si semnele procesului
cercetat, influenta asupra formarii ideii constitutionale si juridice si consecintele influentei acesteia pentru
Ucraina.

Interpretarile doctrinare ale receptarii ca fenomen juridic si constitutional general sunt de naturd
discutabila, ceea ce face posibil sd se vorbeasca despre polisemanticitatea si eterogenitatea intelegerii acestei
categorii juridice. De aceea, studiul receptarii si determinarii definitiei doctrinare a acestui fenomen
constitutional si juridic este o problema urgenta care are o gama de cercetari atdt teoretice generale, cat si
praxeologice. Cuvinte cheie: concept de receptie, fenomen juridic §i constitutional, procese de integrare
europeand, Uniunea Europeand.

JEL Classification: K40
CZU: 340.1

PE3IOME:
PELENIUSA KAK KOHCTUTYIIMOHHO-IIPABOBO ®EHOMEH

B cmamve noomumaemcs eonmpoc 0 noHumamuu NOHAMUA «peyenyusy Kak O0OH020 U3 (hakmopos
Pa38UmMsL KOHCHMUMYYUOHHO-NPABOBOT MbICIU. H3yUueHbl pasnuiHble MHEHUs. YHeHbIX 0 NOHUMAHUY NOHAMUSL
«peyenyusy U e20 GIUAHUU HA POPMUPOBAHUE COBPEMEHHO20 NPABo8o2o obuecmsa. B xode ucciedosarnus
meMbl asmop paccmompesl 80NpOC O NOHAMUU peyenyuu, COCABTAIOWUX U NPUSHAKAX UCCTe0YeMO20
npoyecca, 6IuUsHUU HA HOopMUPOBaHLEe KOHCMUMYYUOHHO-NPABOBOL Udeu U NOCIeOCMBUSX ee GNUSHUS OJis
Yrpaunu!.

JloxmpunanbHble MpakmosKu peyenyuu Kax 00Wenpasogoeo U KOHCHMUMYYUOHHO2O SGNEHUS HOCAM
OUCKYCCUOHHDILL XapaKmep, Ymo HO360JAem 2080pUmb 0 MHO2O3HAYHOCHU U HEOOHOPOOHOCTU NOHUMAHUSL
OanHoll npasogoli kamezopuu. HmenHo nosmomy uzyuenue peyenyuu u onpeoeneHue OOKMPUHATLHO2O
onpeoenenuss Mo20 KOHCIMUMYYUOHHO-NPABOBO20 ABNEHUS ABNAEMCS AKMYALHOU NpooemMol, umelouel
CHeKmp Kax obuemeopemudeckux, max u NPAKCUOL0SULECKUX UCCIEO0BAHULL

Knrouegwie cnosa: xonyenyus peyenyuu, npagoeoe u KOHCMUMyYUOHHOE AGNIeHUE, e6DOUHMESPAYUOHHbIE
npoyeccwl, Esponetickuii Coros.

JEL Classification: K40
VI]IK: 340.1

Formulation of the problem.

Modern trends in the civilizational development of society are determined by a large number of
factors: global processes of transformation of social reality, the necessary development and
modification of general legal and constitutional values, rationalization and optimization in the
direction of achieving a balance of international (international) and domestic interests of a modern
democratic state. In this process, a completely logical conclusion is the urgent need for a qualitative
change in the understanding of constitutionalism, which is currently being formed in the conditions
of the convergence of modern legal systems, transnational processes of the development of
constitutional law and the implementation of the strategy of the life of society in the face of global
challenges of humanity.

Reception as a constitutional-legal phenomenon should play an important role in the
transformation of the idea and values of constitutionalism in the context of globalization and the
convergence of modern legal systems. After all, traditional constitutionalism, which is the national
legal and ideological achievement of a democratic state, its main task, is currently under the
influence of global trends in the development of humanity, and therefore there is a need to create a
system of universal constitutional norms that have a transnational and constitutional nature of
action.

The purpose of the scientific article is to highlight and analyze in detail the concept of
,reception” from the legal perspective of the general theoretical aspects of the interpretation of the
reception of law in scientific thought, taking into account the challenges of modernity.

Analysis of recent research and publications. This topic is understudied among scientists.
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however, the work of some scientists makes it possible to make a positive impression about the
researched topic. In particular, the works of N.V. Verlos, I.Y. Magnovskyi, M.R. Matushchak, F. D.
Finochko, E. Kharitonova, and Z.P. Melnyka are used in this work. etc.

Presenting main material.

Given the enormous influence of the reception process on the formation of the legal systems of
various states, according to scientists, it is impossible not to pay attention to the ideological and
theoretical prerequisites and etymological roots of the term ,,reception of law”.

The concept of reception is used in various fields. Regarding the right reception, they are defined
in different ways, emphasizing one or another of its characteristic features. However, in each case it
Is emphasized that, first of all, reception is the revival of a highly developed system of law that
existed before.

Reception ,,reception” in Latin means acceptance, and to be accepted, borrowed can be:

a) one's own past legal experience (in this case, succession takes place);

b) elements of other modern legal systems.*

According to the German jurist F. Pringsheim, the concept of reception includes only voluntary,
not forced, perception of another's legal culture.?

V.A. Tomsinov studies the reception of law as a process of perception in one or another state of
elements of the legal system of another state.

M. Ansel also considers the reception of law as ,,the most complete form of deliberate, voluntary
convergence of legal systems”. Nevertheless, reception acquired the character of intentionality and
voluntariness only in the second half of the 19th century. Until then, it had a forced, most often
spontaneous character.*

Z.P. Melnyk understands legal reception as a complex process that is not limited to the
mechanical transfer of certain normative provisions, but also includes the further assimilation and
use of ideas, principles, institutions, etc. of the legal system of other times and other peoples, as a
voluntary borrowing, and not as a forced borrowing, as one-sided borrowing, as borrowing that
takes place at the initiative of the subject — the recipient, as borrowing that is possible within the
framework of the interaction of more or less homogeneous legal systems.

She notes that the reception of law is a process, because individual elements move from one legal
system or stage of its development to another, that is, there is a movement, as a result of which the
development of law is carried out.

Two stages are distinguished: firstly, the borrowing of legal material by one legal system from
another, secondly, the gradual involvement of this material in legal practice and the development of
one's own national updated legal experience. That is, it is fair to see the reception of law as a process
of perception, borrowing by the legal system, and the result of this loan. At the same time, the result
of the reception of the law can be favorable (the received element takes root in the new legal
environment) or unfavorable (the rejection of the legal element that is received).®

T Verlos N. V. Retseptsiia u konstytutsiinomu pravi Ukrainy. avtoref. dys.kand. yuryd. nauk: 12.00.02 Nats. aviats. un-t. Kyiv, 2021.
41 S. [Online]:
https.//er.nau.edu.ua/bitstream/NAU/48880/5/%D0%694%D0%B8%D1%81%D0%B5%D1%680%D1%82%D0%B0%D1%686%D1
9696%D1%68F%620%6D0%692%D0%B5%D1%680%D0%BB%D0%BEY6D1%:81%20%D0%9D.%D0%92.96202021.pdf  (Visited
12.09.2023).

2 Beproc HB. Perermsi B KOHCTUTYLIMOHHOM TIpaBe: MpOONEMbI M 3HAYEHUS JIOKTPUHATHHOH jedvmmimm. [Onling]:
file:///C:/Users/User/Downloads/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-analiza-i-sinteza-
nauchnoy-mysli.pdf;  https:/cyberleninka.ru/article/n/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-
analiza-i-sinteza-nauchnoy-mysliviewer (Visited 12.09.2023).

3 Melnyk Z.P. Retseptsiia yak zasib vdoskonalennia pravovoi systemy (teoretyko-pravovyi aspekt): avtoref. dys. kand. yuryd. nauk:
12.00.01. Kyiv, 2009, s. 8. [in Ukrainian]

4 TomcrnoB B.A. O cyIHOCTH SIBIIEHNS, HA3BIBAEMOTO Pelieriyeli puMcKoro Tpasa. M.: Msnarerscrso: «3epranoy, 2010, ¢. 262—
279. [Onling]: http://tomsinov.com/IGPZS/reception.pdf;
http://tomsinov.com/publ/igpzs/igpzs/o_sushhnosti_javlenija_nazyvaemogo_recepciej_rimskogo prava/4-1-0-93 (Visited 12.09.2023).

5 Verlos N. V. Retseptsiia u konstytutsiinomu pravi Ukrainy. avtoref. dys.kand. yuryd. nauk : 12.00.02 Nats. aviats. un-t. Kyiv, 2021.
41 S. [Online]:
https://er.nau.edu.ua/bitstream/NAU/48880/5/%D0%694%D0%B8%D1%81%6D0%B5%D1%680%D1%82%D0%B0%D1%686%D1
RMDIRI, 2023, Nr. 2 (Vol. 18) https://rmdiri.md/ ; https://www.usem.md/md/p/rmdiri 19



https://rmdiri.md/
https://www.usem.md/md/p/rmdiri
https://er.nau.edu.ua/bitstream/NAU/48880/5/%D0%94%D0%B8%D1%81%D0%B5%D1%80%D1%82%D0%B0%D1%86%D1%96%D1%8F%20%D0%92%D0%B5%D1%80%D0%BB%D0%BE%D1%81%20%D0%9D.%D0%92.%202021.pdf
https://er.nau.edu.ua/bitstream/NAU/48880/5/%D0%94%D0%B8%D1%81%D0%B5%D1%80%D1%82%D0%B0%D1%86%D1%96%D1%8F%20%D0%92%D0%B5%D1%80%D0%BB%D0%BE%D1%81%20%D0%9D.%D0%92.%202021.pdf
../../../../../Downloads/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-analiza-i-sinteza-nauchnoy-mysli.pdf
../../../../../Downloads/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-analiza-i-sinteza-nauchnoy-mysli.pdf
https://cyberleninka.ru/article/n/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-analiza-i-sinteza-nauchnoy-mysli/viewer
https://cyberleninka.ru/article/n/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-analiza-i-sinteza-nauchnoy-mysli/viewer
http://tomsinov.com/IGPZS/reception.pdf
http://tomsinov.com/publ/igpzs/igpzs/o_sushhnosti_javlenija_nazyvaemogo_recepciej_rimskogo_prava/4-1-0-93
https://er.nau.edu.ua/bitstream/NAU/48880/5/%D0%94%D0%B8%D1%81%D0%B5%D1%80%D1%82%D0%B0%D1%86%D1%96%D1%8F%20%D0%92%D0%B5%D1%80%D0%BB%D0%BE%D1%81%20%D0%9D.%D0%92.%202021.pdf

Revista Moldoveneasca de Drept International si Relatii Internationale Nr. 2 (Vol. 18), 2023

Domestic researchers E. O. Kharitonov and O. I. Kharitonova insist that, given the origin of the
term ,,reception”, it is justified to use it in cases of revival, perception of the spirit, categories,
foundations, concepts and basic provisions of the law of previous civilizations by subsequent
civilizations at a certain stage of their development in the context of the general process of cyclic
revivals.!

M. R. Matushchak singles out among the signs of reception:

1) always voluntary borrowing without the use of coercive measures;

2) deliberate borrowing;

3) borrowing that takes place at the initiative of the recipient entity;

4) borrowing, which occurs and can be possible only in countries with uniform legal systems.?

For his part, Z.P. Melnyk singles out such essential features and generic properties of the
reception of law as:

1) a complex process, which is not limited to the mechanical transfer of certain normative
provisions, but also includes the further assimilation and use of ideas, principles, institutions, etc., of
the legal system of other times and other peoples;

2) voluntary borrowing, not forced;

3) conscious borrowing;

4) unilateral borrowing;

5) borrowing that takes place at the initiative of the recipient entity;

6) borrowing, which is possible within the framework of the interaction of more or less
homogeneous legal systems.?

Reception as a phenomenon is not identified with the essence, but serves as a form of its
expression. Phenomenon is a category for designation in the subject, the process of what finds its
manifestation directly, appears before use. Phenomena are dynamic, changeable, while the essence
forms something preserved in spite of all changes, although the essence is stable relative to the
phenomenon, it itself is also changeable. The phenomenon of reception is a reflection of the essence,
the interaction of its essential qualities with external conditions and processes that can lead not only
to the desired and planned results, but also to undesirable consequences.*

The phenomenon of reception in constitutional law also covers the process of implementation in
the conditions of reforming elements of the law of another state. Therefore, reception should be
considered not only as a phenomenon, but also as a process that is a set of actions (perception,
assimilation and implementation) aimed at achieving a certain result — constitutional-legal
modernization and development of the constitutional law system.

The content characteristic of reception is in a dynamic state and is determined by social,
economic, political, historical, cultural, demographic, ecological and other factors that affect the
development of constitutional legal relations, legal culture, constitutional legal awareness and,
ultimately, the effectiveness of reception as a constitutional-legal phenomenon and process.®

Summarizing the above, we can conclude that the reception:

1) is essentially a constitutional-legal phenomenon and the process of perception,
implementation and assimilation of foreign constitutional-legal material or international legal norms
by the domestic system of constitutional law in the process of its development;

9696%D1%68F%620%6D0%692%D0%B5%D1%680%D0%BB%D0%BEY6D1%:81%20%D0%9D.%D0%92.96202021.pdf  (Visited
12.09.2023).

1 Kharytonov Ye., Kharytonova O. Vid osmyslennia retseptsii rymskoho prava — do formuvannia zahalnoi teorii vzaiemodii
pravovykh system. PravoUkrainy. 2014, No 1, s. 274-297. [in Ukrainian]

2 Matushchak M. R. Sutnist retseptsii rymskoho prava ta yii vplyv na tsyvilne pravo v Ukraini, Rosiskii Feredatsii, Frantsii ta FRN.
Visnyk Odeskoho natsionalnoho universytetu. Seriia Pravoznavstvo. 2013, Vyp. 2, T. 18, 5. 15-25. [in Ukrainian]

3 Verlos N. V. Retseptsiia u konstytutsiinomu pravi Ukrainy. avtoref. dys.kand. yuryd. nauk: 12.00.02 Nats. aviats. un-t. Kyiv, 2021.
41 S. [Online]:
https.//er.nau.edu.ua/bitstream/NAU/48880/5/%D0%694%D0%B8%D1%81%D0%B5%D1%680%D1%82%D0%B0%D1%686%D1
9696%D1%68F%620%6D0%692%D0%B5%D1%680%D0%BB%D0%BEY6D1%81%20%D0%9D.%D0%92.%6202021.pdf  (Visited
12.09.2023).

4 Matushchak M. R. Sutnist retseptsii rymskoho prava ta ii vplyv na tsyvilne pravo v Ukraini, Rosiskii Feredatsii, Frantsii ta FRN.
Visnyk Odeskoho natsionalnoho universytetu. Seriia Pravoznavstvo. Vyp. 2. 2013. T. 18, s. 15-25. [in Ukrainian]

5 Pidopryhora O. A., Kharytonov Ye. O. Rymske pravo : pidruchnyk / 2-he vyd. Kyiv: Yurinkom Inter, 2009. 528 s. [in Ukrainian]
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2) in terms of content, it is a voluntary, forced or coercive process of perception, implementation
and assimilation of various constitutional and legal material (legal norms, doctrines, ideas, concepts,
principles, etc.) by the recipient country in the process of interstate interaction;

3) according to the form, it can be implemented in the order of borrowing, transfer or consensus.*

The next stage of research is the need to determine the doctrinal definition of ,,reception” in
constitutional law based on the identification of a number of characteristic features.

It is worth noting that the actual term definition (from Latin definition - definition) is a short
logical definition that establishes the essential features of the subject or the meaning of the concept —
its content and boundaries, and is a synonym of the term ,,definition” — a logical technique that
allows:

1) formulate criteria for distinguishing the researched object from other objects (that is, specify
the object), as well as specific methods of its construction and application;

2) distinguish, search for, build an object, formulate the meaning of a newly introduced or clarify
the meaning of a term already existing in science.

In jurisprudence, a definition means a mental operation that reveals the meaning of legal
concepts.

The difference from other related legal categories is as follows:

1) this is an objective phenomenon of constitutional and legal reality and a long permanent
process of interstate interaction;

2) may have:

a) unilateral (at the initiative of only the recipient country or the donor country);

b) bilateral (donor country — recipient country);

¢) multilateral (in the process of interaction and reaching consensus with the help of international
treaties: international legal norm - the recipient country (recipient countries)) character;

3) manifests itself in the perception, implementation and assimilation of diverse constitutional
and legal material, both doctrinal (ideas, principles, doctrines, concepts, etc.), and normative
(constitutional and legal norms, institutions, industries, etc.), as well as international legal norms;

4) it mainly has a conscious, volitional character, that is, it is implemented finally at the initiative
of public authorities on the basis of normative consolidation;

5) may be voluntary, forced or coercive in nature;

6) is determined by objective necessity in the process of constitutional and legal development of
the state, and not simply by the transfer of constitutional formulations;

7) is a means of constitutional-legal modernization and development of the system of
constitutional law, promotes the convergence of right-wing systems. Moreover, in Ukraine it is a
means of European integration;

8) has a cross-temporal character, that is, it is manifested in the perception, implementation and
assimilation of foreign constitutional and legal material created in the modern or historical era;

9) can have both constructive consequences, which contribute to the development of the system
of constitutional law, and destructive ones, which cause rejection and lead to constitutional and legal
deformations;

10) the object of reception is mainly constitutional and legal material received from countries
with a more developed system of constitutional law, where innovative constitutional institutions,
norms, concepts, doctrines have been tested by time and have proven their effectiveness.
International legal norms ratified by the national parliament can also be the object of reception.

As V.V. Homonai notes, reception in law is often considered as a type of hereditary connection.
The connection between legal systems within the framework of a certain historical type of law has

! Bepnoc HB. Penemmsi B KOHCTUTYLOHHOM TpaBe; NPOOJIEMbI M 3HAYEHUs JOKTpUHAMBbHOH metwmmimm. [Onling]:
file:///C:/Users/User/Downloads/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-analiza-i-sinteza-
nauchnoy-myslipdf;,  https://cyberleninka ru/article/n/retseptsiya-v-konstitutsionnom-prave-suschnostnaya-harakteristika-skvoz-prizmu-
analiza-i-sinteza-nauchnoy-myslifviewer (Visited 12.09.2023).

2 Pidopryhora O. A., Kharytonov Ye. O. Rymske pravo : pidruchnyk / 2-he vyd. Kyiv: Yurinkom Inter, 2009. 528 s. [in Ukrainian]

3 Mahnytskyi Ll Zahalnoteoretychni  Aspekty  Interpretasii = Retseptsii Prava. 2022 rik.  [Onling]:
https:/journal.Iduvs.lg.ua/index.php/journal/article/view/1512/1387 [in Russian] (Visited 12.09.2023).
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the character of reception, perception, which is based on the presence of general laws and similar
conditions of development.*

Intensification of international legal communication, economic and social globalization and other
factors necessitate the convergence of national legal systems to the corresponding system of
international law. In our case, these factors are even more strengthened in view of Ukraine's
declared aspiration — a strategic goal — to join the European Union, where one of the defining
elements is the convergence of legislation. There are a number of problems of both purely practical
and theoretical nature on the way to bring the legal system of Ukraine closer to the legal system of
the European Union.

For example, V.V. Homonai in his study of the understanding of reception, he cites the work of
E. Anners as an example, who insists that ,,the most important lever for entering Greater Europe iS
the improvement of its legislation, the adaptation of the legal infrastructure to the main Western
European norms and rules that have proven themselves in practice”.2

Today, society and the country are forced to simultaneously solve a complex set of old and new
problems. The experience of the past shows that one of the most important tasks in the current
conditions is to effectively, competently and scientifically substantiate the use of the institution of
reception of law for the development and improvement of the legal system of Ukraine in the
conditions of European integration processes.

The reception of law changes and complements the national legal system. As part of this process,
there are various options for influencing the legal system, including those that improve and those
that complicate its functioning.

Conclusions.

Summarizing the analyzed doctrinal interpretations of the term ,reception”, it is worth
summarizing that the understanding of the term is the borrowing of the standards of legal systems of
other countries of the world for the implementation of new processes of society to regulate new
processes of the development of democracy. The correct interpretation and understanding of the
relevant forms and the path of development will help in the transformation of constitutional-right
forms to more progressive ones and the introduction of new trends of ideas and social standards,
which is the main way to prevent world conflicts, class inequality and regimes of totalitarianism or
dictatorship.
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